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Abstract

This study explores the principle of Rebus Sic Stantibus (When circumstances change, a
contract is no longer binding), a doctrine aimed at protecting contractual parties in the event
of unforeseen circumstances that significantly impact the fulfillment of contractual obligations.
While the debt under a contract may remain payable, the resulting burden could become

excessively onerous, surpassing what the parties could have expected.

In the normal course of contract formation, the intentions of both the offeror and the
offeree must align, along with careful consideration of legal correctness and prevailing
circumstances, both present and future. If all conditions are expected to proceed as planned,
the parties agree to the contractual obligations. However, should unforeseen events or drastic
changes occur, such as an economic crisis or unanticipated circumstances, fulfilling the

contract might impose an undue burden on the party obligated to perform.

Examples of severe events impacting contractual parties include economic crises as
declared by the World Health Organization (WHO) or Public Health Emergency of International
Concern (PHEIC), the Asian financial crisis of 1997 (commonly known as the Tom Yum Goong
crisis), and the COVID-19 pandemic. These events not only caused economic damage but also

disrupted the ability of contractual parties to fulfill their obligations.

Such situations underscore the necessity of applying the Rebus Sic Stantibus principle

to adapt contracts to future circumstances that might arise.

Therefore, this principle should be incorporated into Thailand's legal framework,
whether by explicitly codifying it in the Civil and Commercial Code or by adjusting contracting
practices to ensure fairness for the parties involved. This can be guided by international

examples, such as those from Germany, France, or the United Kingdom.
Keywords:  rebus sic stantibus, a doctrine that allows parties to change the terms of

a contract, crises
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? Section 313 of German Civil Code BGB

Interference with the basis of the transaction

(1) If circumstances that became the basis of a contract have undergone serious change since the
contract was concluded and if the parties would not have concluded the contract or would have concluded
it with different contents had they foreseen this change, then adaptation of the contract may be demanded
to the extent that, taking account of all the circumstances of the specific case, in particular the contractual
or statutory distribution of risk, one of the parties cannot reasonably be required to uphold the contract
without alteration.

(2) It is equivalent to a change of circumstances if material conceptions that have become the
basis of the contract are found to be incorrect.

(3) If adaptation of the contract is not possible or if one party cannot reasonably be required to
accept it, then the disadvantaged party may rescind the contract. In the case of continuing obligations, the
right to terminate takes the place of the right of rescission.

' Catherine Pédamon, 'The paradoxes of the theory of imprévision in the new French law of contract: a
judicial deterrent?' (Amicus Curiae, N.D.) <file:///C./Users/ADMIN/Downloads/stevenwhittle,+amicus112
P%C3%A9damon9%20(1). pdf> accessed 28 December 2024.

' Morgan James, ‘Tips for implementing article 1195 of the Civil Code’ (arst.avocats, March 2020)
<https://cabinet-arst.com/en/publications/contracts/covid- 19-article-1195-unforeseen/> accessed 3 January
2025.

*? Article 1195 of the Civil Code

If a change in circumstances unforeseeable at the time of conclusion of the contract makes
performance excessively onerous for a party that had not agreed to assume the risk, the latter may request
a renegotiation of the contract with its co-contractor. It continues to perform its obligations during the
renegotiation.
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In the event of refusal or failure of the renegotiation, the parties may agree to terminate the contract,
on the date and under the conditions they determine, or mutually request the judge to adapt it. In the
absence of agreement within a reasonable period, the judge may, at the request of a party, revise the

contract or terminate it, on the date and under the conditions he sets.
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" Section 1 of Law Reform (Frustrated Contracts) Act 1943

(1) Where a contract governed by English law has become impossible of performance or been
otherwise frustrated, and the parties thereto have for that reason been discharged from the further
performance of the contract, the following provisions of this section shall, subject to the provisions of
section two of this Act, have effect in relation thereto.

(2) All sums paid or payable to any party in pursuance of the contract before the time when the
parties were so discharged (in this Act referred to as “the time of discharge”) shall, in the case of sums so
paid, be recoverable from him as money received by him for the use of the party by whom the sums were
paid, and, in the case of sums so payable, cease to be so payable:

Provided that, if the party to whom the sums were so paid or payable incurred expenses before
the time of discharge in, or for the purpose of, the performance of the contract, the court may, if it considers
it just to do so having regard to all the circumstances of the case, allow him to retain or, as the case may
be, recover the whole or any part of the sums so paid or payable, not being an amount in excess of the
expenses so incurred.

(3) Where any party to the contract has, by reason of anything done by any other party thereto in,
or for the purpose of, the performance of the contract, obtained a valuable benefit (other than a payment
of money to which the last foregoing subsection applies) before the time of discharge, there shall be
recoverable from him by the said other party such sum (if any), not exceeding the value of the said benefit
to the party obtaining it, as the court considers just, having regard to all the circumstances of the case and,
in particular,—

(a) the amount of any expenses incurred before the time of discharge by the benefited party in,
or for the purpose of, the performance of the contract, including any sums paid or payable by him to any
other party in pursuance of the contract and retained or recoverable by that party under the last foregoing
subsection, and

(b) the effect, in relation to the said benefit, of the circumstances giving rise to the frustration of
the contract.

(4) In estimating, for the purposes of the foregoing provisions of this section, the amount of any
expenses incurred by any party to the contract, the court may, without prejudice to the generality of the
said provisions, include such sum as appears to be reasonable in respect of overhead expenses and in
respect of any work or services performed personally by the said party.

(5) In considering whether any sum ought to be recovered or retained under the foregoing provisions
of this section by any party to the contract, the court shall not take into account any sums which have, by
reason of the circumstances giving rise to the frustration of the contract, become payable to that party
under any contract of insurance unless there was an obligation to insure imposed by an express term of
the frustrated contract or by or under any enactment.

(6) Where any person has assumed obligations under the contract in consideration of the conferring
of a benefit by any other party to the contract upon any other person, whether a party to the contract or
not, the court may, if in all the circumstances of the case it considers it just to do so, treat for the purposes
of subsection (3) of this section any benefit so conferred as a benefit obtained by the person who has

assumed the obligations as aforesaid.
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